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    FILE NO. [     ]
IN THE MATTER OF 



:








:         







:         MOTION TO SUPPRESS







:                 EVIDENCE    

[JUVENILE NAME],



:         








:         


A Juvenile



:

NOW COMES the Juvenile, [NAME], by and through undersigned Counsel pursuant to N.C.G.S. §7B-2405, §15A-971 et seq., the Fourth, Fifth, Sixth, and Fourteenth Amendment of the United States Constitution, Art I. Sec. 19, 20 and Sec. 23 of the North Carolina Constitution, and moves this Court for suppression of all evidence resulting from the illegal search and seizure of the defendant. 
This the ____ day of May, 2012.  





    BY: ____________________________







[ATTORNEY]






[ADDRESS]






[CITY, STATE, ZIP]






[TELEPHONE]






Attorney for the Defendant
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:         







:         MOTION TO SUPPRESS







:                 EVIDENCE    

[JUVENILE NAME], 



:         








:         


A Juvenile



:


[JUVENILE], being duly sworn, deposes and says that the following is true: 

1.
I am an attorney and have been assigned to represent the juvenile, [NAME]. 

2.
I make this affidavit in support of the juvenile’s motion to suppress evidence obtained from her as a result of an unlawful search.  This affidavit is made upon information and belief pursuant to N.C.G.S. §15A-977, and the sources of my information are the discovery provided by the State, conversations with the juvenile, and investigation conducted by my office. 
Facts

3.
The petition charges [JUVENILE], [AGE], with [DESCRIBE OFFENSE]. 
         4.
The charges arise from an incident On [DATE], described in the report by School Resource Officer as follows:
Principal stated that he was conducting a random search of the 8th grade students, along with teacher. When conducting the search all students were asked to empty the contents of their pockets on the table in the conference room. When [JUVENILE] was asked to do this, the principal noticed that she was using her right hand to search both pockets. The principal stated he asked her if there was anything wrong with her left hand and to move it. When she moved her hand, the principal stated that he saw an imprint of something in her pocket. When asked about it, she reluctantly removed a box cutter knife from her left pocket and placed it on the table. [JUVENILE] stated that it wasn’t hers and that she was going to use it to do her nails as per the principal. [JUVENILE] was suspended for 10 days pending long term. The principal released juvenile to mother. Weapon filed as evidence. 

Argument

5.
The random search by school officials of all eighth grade students including [JUVENILE], was conducted without reasonable suspicion and was unreasonable under all the circumstances in violation of the Fourth Amendment of the United States and Article I, §20 of the North Carolina Constitution. The search also violated the prohibition against general warrants in Article I, §20 of the N.C. Constitution.

6.
It is indisputable that the protections of the Fourth Amendment apply to students in school. New Jersey v. T.L.O., 469 U.S. 325, 334 (1985). Even a limited search of a person is a substantial invasion of privacy and the search of a child’s person (or purse or other bag possessed by the student) is a severe violation of the subjective expectation of privacy. T.L.O., 469 U.S. at 334.

7.
Due to the “special needs” of the school environment, school officials need not obtain a warrant to search a student under their authority. Nor do officials need probable cause to search as long the search is not one conducted by law enforcement officers for the purpose of investigating crime. Board of Education v. Earls, 536 U.S. 822, 828-829 (2002); T.L.O., 469 U.S. at 334. 

8.
The Fourth Amendment standard for student searches is “reasonableness under all the circumstances.” T.L.O., 469 U.S. at 341. Under this standard, a search of a student must be (1) justified at its inception, and (2) reasonably related to scope that justified the interference in the first place. T.L.O., 469 U.S. at 341-342. Stated another way, school officials need reasonable grounds or reasonable suspicion that a search will turn up evidence that a student is violating the law or 
school rules. Safford Unified School District #1 v. Redding, 557 U.S. 364, 129 S.Ct. 2633, 2639 (2009); T.L.O., 469 U.S. at 341.

9. 
Even if there is reasonable suspicion to search a student, the scope of the search must also be reasonable. A search is reasonable in scope if it is not excessively intrusive in light of the age and sex of the student and the nature of the infraction. T.L.O., 469 U.S. at 342. 

10.
In Matter of D.D., 146 N.C. App. 309 (2001), a teacher relayed to the high school principal an overheard conversation that a group of girls were coming to the school campus at the end of the day to fight. The principal, with several law enforcement officers, found the girls in the parking lot where their presence was unusual. When confronted, the girls were evasive, profane and gave false names. The girls were escorted to the principal’s office where they were required to empty their pockets, revealing that juvenile D.D. possessed a knife. The North Carolina Court of Appeals upheld the denial of the juvenile’s motion to suppress, finding that the principal had reasonable suspicion to justify the search and that scope of the search was reasonably related to those grounds. Matter of D.D., 146 N.C. App. at 323-324.

11.
In Redding, supra, the United States Supreme Court found that school officials had reasonable suspicion that a particular student possessed some prescription pills in violation of school policy. The student was required to disrobe to her underwear in the presence of a female administrative assistant then lift her bra and pull her underwear away from her body. The Court stated that although officials were justified in searching the student’s backpack and outer clothing, they were not justified in conducting the virtual “strip search” to which the student was subjected.  This search was so intrusive as to be unreasonable under the circumstances. Redding, 129 S.Ct. at 2642.

12.
The North Carolina Court of Appeals reached a similar result in Matter of T.A.S., 2011 N.C. App. Lexis 1472, 713 S.E.2d 211 (2011). There school officials searched all students in response to a claim that pills were coming into the school in violation of the rules. The Court determined that the blanket search, which included a “bra lift” (without any undressing) of female students was unreasonable under the circumstances. The Court stated that such a search could not be justified without an individualized suspicion as to which students were responsible for the alleged infraction or any particularized reason to believe the contraband sought presented an imminent threat to school safety. 713 S.E.2d at 212.

13.
Thus, under the reasonableness standard, blanket searches or random searches of students are generally unconstitutional. The United States Supreme Court has made an apparent exception to this rule under some

circumstances in the area of student drug testing. For example, the Court has upheld drug testing of all students who participate in school athletics or in competitive extracurricular activities. Vernonia School District 47J v. Acton, 515 U.S. 646 (1995), 
Earls, supra, 536 U.S. 822. In Vernonia and Earls, the Court balanced the school districts’ important interest in detecting and preventing student drug use, against the 
students’ privacy interests. The Court noted that students who participated in sports or extracurricular activities did so voluntarily and voluntarily submitted to some intrusions on their privacy anyway (such as undressing in a locker room). In addition, said the Court, positive drug test results were not turned over to law enforcement authorities. Earls, 536 U.S. at 833.

14.
Searches that do not meet the reasonableness standard not only violate the Fourth Amendment, but also violate the requirement of reasonableness contained in the Article I, §20 of the North Carolina Constitution. See Matter of T.A.S., 713 S.E.2d at 224 (Hunter, J., concurring), and Jones v. Graham County Board of Education, 197 N.C. App. 279 (2009) (holding that a blanket policy requiring drug testing of virtually all employees of school district was unreasonable under the circumstances and a violation of the North Carolina Constitution Article I, §20). In addition, unreasonable searches violate the prohibition in Article I, §20 against general warrants because “permitting government actors to search suspected places without evidence of the act committed . . . is tantamount to issuing a general warrant expressly prohibited by the North Carolina Constitution.” Matter of T.A.S., 713 S.E.2d at 224 (Hunter, J., concurring) (internal citations and quotations omitted). See also Jones, supra, 197 N.C. App. at 288 (agreeing that a blanket policy requiring drug testing of school employees probably violates the General Warrants Clause of Article I, §20, but declining to decide the question in light of the decision that the policy violates the reasonableness requirement of the same section). 

15.
Applying the above standards to this case, the principal’s random search of all eighth grade students, which yielded the box cutter in [JUVENILE]’s pocket, violates the Fourth Amendment of the United States Constitution. A random search by its very nature lacks the individualized suspicion that might justify a search from its inception as required by the Supreme Court’s reasonable analysis. Furthermore, the random search in this case is different from the blanket searches upheld by the Supreme Court in the drug testing area, in that the search here was not part of any voluntary activity on the students’ part, and the results of the search were immediately turned over to law enforcement officers leading to [JUVENILE]’s prosecution in this court on criminal charges.

16.
In Doe v. Little Rock School District, 380 F.3d 349 (8th Cir. 2004), school official subjected secondary school students to random, suspicionless searches of their persons and belongings. Student were required to remove everything from their pockets and place their backpacks and purses on their desks, then leave the room while school personnel searched through the items left behind. The Eighth 
Circuit Court of Appeals held that the searches were an unreasonable invasion of the students’ expectation of privacy and a violation of the Fourth Amendment. Doe, 380 F.3d at 356-357. The search at issue here is very similar to those at issue in Doe, and like the Doe searches, the search in this case also violates the Fourth Amendment.



17.
Even if the search in this case is somehow acceptable under the United States Constitution, it violates the North Carolina State Constitution. “The United States Constitution provides a constitutional floor of fundamental rights guaranteed all citizens of the United States, while the state constitutions frequently give citizens of individual states basic rights in addition to those guaranteed by the United States Constitution.” State v. Jackson, 348 N.C. 644, 648 (1998), quoted with approval in Jones, 197 N.C. App. at 289. “Our Constitution is more detailed and specific than the federal Constitution in the protection of the rights of its citizens.” Jones, 197 N.C. App. at 288 (internal citations omitted).

18.
Finally, the random search here violates the school district’s own policy governing student searches. The [COUNTY] Schools Policy entitled, “Searches of Students . . .” reads in relevant part as follows:

Administrators may search individual students or groups of students and their clothing, including pockets, hats and shoes, in the interest of safeguarding students, their property and school property, and enforcing school system policies and school rules, but only if there reasonable suspicion that they contain evidence of a crime or violation of school system policy or school rule.
Policy #8320 (Emphasis supplied). Copy attached as Exhibit A.


19.
  Based on the foregoing, the search of the juvenile that yielded the box cutter was conducted in violation of the juvenile’s rights guaranteed by the Fourth and Fourteenth Amendments of the United States Constitution and Article I, Section 19 and 20 of the North Carolina Constitution. See Wong Sun v. United States, 371 U.S. 471 (1963) (fruits of unlawful arrest or search cannot be use at trial); State v. Farmer, 333 N.C. 172, 188-189 (1993) (evidence obtained by unreasonable search and seizure must be excluded under state constitution); N.C.G.S. §15A-974 (evidence must be suppressed where its exclusion is required by the federal or state constitutions or where there has been a substantial violation of Chapter 15A of the North Carolina General Statutes); N.C.G.S. §7B-2405 (juvenile entitled to all rights afforded adult offenders, except the rights to bail, self-representation, and a jury trial).

20.
The evidence and any statements obtained from the defendant must therefore be suppressed or, at a minimum, a suppression hearing must be held. 








 _____________________________

[ATTORNEY]
[ADDRESS]
[CITY, STATE, ZIP]
[TELEPHONE]
Attorney for the Defendant

Sworn to and subscribed before 

me this ___ th day of [DATE].
______________________________
Notary Public

My Commission expires: _________

CERTIFICATE OF SERVICE

The undersigned attorney does hereby certify that he served a copy of the foregoing Motion and Affidavit in Support to the District Attorney’s Office via hand delivery addressed to the following:

This the _____ day of May, 2012.







      _______________________________                                                                      

[ATTORNEY]
[ADDRESS]
[CITY, STATE, ZIP]
[TELEPHONE]
Attorney for the Defendant
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