STATE OF NORTH CAROLINA
   IN THE GENERAL COURT OF JUSTICE

[   ] COUNTY 



  DISTRICT COURT DIVISION








FILE NO. [   ]
IN RE [A JUVENILE]

)






)  MOTION TO DISMISS AND AFFIDAVIT





)  IN SUPPORT OF MOTION TO DISMISS

)



NOW COMES [JUVENILE], by and through his undersigned attorney, and hereby moves the court to dismiss the petition(s) filed against the juvenile on [DATES] due to the petitioner and/or State’s failure to file the petitions with petitions previously heard by this court and arising out of the same act, transaction, or series of acts or transactions.   This motion is requested on the following grounds:


Under N.C. Gen. Stat. § 7B-1500:

“This Subchapter shall be interpreted and construed so as to implement the following purposes and policies:

   (1)  To protect the public from acts of delinquency.

   (2)  To deter delinquency and crime, including patterns of repeat offending:

      a.  By providing swift, effective dispositions that emphasize the juvenile offender's accountability for the juvenile's actions; and

      b.  By providing appropriate rehabilitative services to juveniles and their families.

   (3)  To provide an effective system of intake services for the screening and evaluation of complaints and, in appropriate cases, where court intervention is not necessary to ensure public safety, to refer juveniles to community-based resources.

   (4)  To provide uniform procedures that assure fairness and equity; that protect the constitutional rights of juveniles, parents, and victims; and that encourage the court and others involved with juvenile offenders to proceed with all possible speed in making and implementing determinations required by this Subchapter.”


This motion is supported by an affidavit of the juvenile, by and through his attorney.

Respectfully submitted, this the [   ] day of [   ], [   ].
___________________


[ATTORNEY NAME]
Address

City, State, Zip Code

Telephone Number

* * * * * 
Certificate of Service

I hereby certify that a copy of the foregoing motion was served on the District Attorney for the [NUMBER], Judicial District by deposit of said copy with [NAME], Assistant District Attorney. 

This the [    ] day of [   ], [   ]. 






_____________________________







[ATTORNEY]
STATE OF NORTH CAROLINA
  IN THE GENERAL COURT OF JUSTICE

[   ] COUNTY



 DISTRICT COURT DIVISION






    
   FILE NO. [   ]
IN RE:
)

[JUVENILE]
)
AFFIDAVIT IN SUPPORT OF                                                                             )
   MOTION TO DISMISS
)

[ATTORNEY NAME], being duly sworn, deposes and says:
I.
That [ATTORNEY NAME] represents [JUVENILE], hereinafter referred to as juvenile, having been appointed by the courts of Guilford County.

                                                          II.
That the juvenile was petitioned on [DATE(s)] for offenses [DESCRIBE OFFENSES].



III.

That [RESOLUTION OF THE CHARGES].

   
IV.

That petitions were then filed on [DATES] that allegedly occurred on [OFFENSE DATES] for the charges of [CHARGES].
    
V.

That these most recent petitions stem from the same act, transaction, or series of acts or transactions which the juvenile has already been adjudicated on [DATE]. 







VI.

That [DESCRIBE HOW THE PETITIONER OR STATE KNEW OR REASONABLY SHOULD HAVE KNOWN THAT THE CHARGES AROSE OUT OF THE SAME ACT].






VII.

That on [PETITIONER OR STATE] knew or should have known that the most recent petitions filed arose out of the same act or transaction or same series of acts or transactions as those petitions filed on [DATE(s)].

VIII.
That, under N.C. Gen. Stat. § 7B-1500, the first statue in the delinquency section of the Juvenile Code, the purpose of the Code is stated, in part: “(2) To deter delinquency and crime, including patterns of repeat offending: (a) by providing swift, effective dispositions that emphasize the juvenile offender’s accountability for the juvenile’s actions…”; and “(4) To provide uniform procedures that assure fairness and equity; that protect the constitutional rights of juveniles, parents, and victims; and that encourage the court and others involved with juvenile offenders to proceed with all possible speed in making and implementing determinations required by this Subchapter.” 
IX.
That the Juvenile Code requires no less than 64 specific time periods be followed, including periods for screening complaints, first appearance hearings, probable cause and transfer hearings, and appeals to ensure that “swift, effective dispositions” are provided and that the court process occurs with “all possible speed” (N.C. Gen. Stat. § 7B-1500).
X.
That the North Carolina Supreme Court has recently reiterated that “[o]ur courts have consistently recognized that “[t]he [S]tate has a greater duty to protect the rights of a respondent in a juvenile proceeding than in a criminal prosecution.” State v. Fincher, 309 N.C. 1, 24, 305 S.E.2d 685, 699 (1983) (Harry Martin, J., concurring) (citing In re Meyers, 25 N.C. App. 555, 558, 214 S.E.2d 268, 270 (1975) (holding that in a juvenile

proceeding, unlike an ordinary criminal proceeding, the burden upon the State to see that a juvenile’s rights are protected is increased rather than decreased), In re T.E.F., 614 S.E.2d 296, 2005 N.C. LEXIS 642.


XI.

That the failure of the petitioner or State to file these charges so as to be heard at the same session of court prejudices the juvenile by preventing the juvenile to develop an effective defense by separating witnesses, testimony, and other evidence which confuses the facts and obstructs the ability to construct a defense based on those facts.  


XII.
That the failure of the petitioner or State to file these charges so as to be heard at the same session of court harms the juvenile in failing to address the alleged conduct soon after the act because the juvenile, having not fully matured mentally or emotionally, will have difficulty in connecting the alleged illegal conduct with a properly tailored disposition, if in fact the juvenile is adjudicated delinquent.


XIII.
That if the juvenile cannot comprehend the connection between the alleged illegal conduct and the disposition then the court has failed to “emphasize the juvenile offender’s accountability for the juvenile’s actions” (N.C. Gen. Stat. § 7B-1500).





XIV.

That the failure of the petitioner or State to file these charges so as to be heard at the same session of court reduces judicial efficiency and causes financial harm by unnecessarily duplicating the paperwork, personnel, and court time needed to process the case.

XV.
That for the aforementioned reasons the failure of the petitioner or State to file these charges so as to be heard at the same session of court prejudices the juvenile’s defense and is an affront to the stated purposes of the Juvenile Code, juvenile delinquency jurisprudence, and the Juvenile Court process.  

XVI.
That the relief requested by the juvenile is for the court to dismiss with prejudice those petitions filed [DATES].

XVII.

That these lawyers have read the foregoing petition and know that the matters and things contained herein to be true of their own knowledge, save and except for those matters and things alleged upon information and belief, and as to those, they believe them to be true.  

That the source of information and the basis of belief are investigation of case [ ] J [  ].






____________________________







[ATTORNEY]
Sworn and subscribed before me this the [   ] day of [   ], 
[  ].
Notary Public [NAME OF NOTARY]

My Commission Expires [EXPIRATION DATE]
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