STATE OF NORTH CAROLINA

  IN THE GENERAL COURT OF JUSTICE

[   ] COUNTY




  DISTRICT COURT DIVISION









  FILE NO. [   ]
IN RE: 
)

[JS, A JUVENILE]
)   MOTION TO RECUSE DISTRICT

)  ATTORNEY’S OFFICE AND AFFIDAVIT

) 

NOW COMES TIMOTHY [juvenile], by and through his undersigned attorney, and hereby moves the court to order the recusal of the District Attorney’s Office for the [JUDICIAL DISTRICT] of North Carolina, due to a conflict of interest that exists. This motion is requested on the following grounds:

The Assistant District Attorney, [NAME], has, by her actions, become a witness for the defense. The juvenile, by and through his attorney, plan on calling Assistant District Attorney [NAME] as a witness at the juvenile’s adjudication hearing. As the Assistant District Attorney assigned to Juvenile District Court, [name of ADA] has been in charge of the handling of this case since it’s inception and therefore her conflict as a witness is imputed upon the entire District Attorney’s Office. Due to this conflict, recusal of [name of ADA] and of the District Attorney’s Office for the [JUDICIAL DISTRICT] is requested.

This motion is supported by an affidavit of the juvenile, by and through his attorney.

This is the [   ] day of [   ], [   ].






___________________________
[Attorney] 
[Address]
[City, State, Zip]

[Telephone Number]
* * * * *

Certificate of Service

I hereby certify that a copy of the foregoing motion was served on the District Attorney for the [NUMBER], Judicial District by deposit of said copy with [NAME], Assistant District Attorney. 

This the _____ day of _____ [  ].







_____________________________








[ATTORNEY]
STATE OF NORTH CAROLINA

IN THE GENERAL COURT OF JUSTICE

[   ] COUNTY


         DISTRICT COURT DIVISION









 FILE NO. [   ]
IN RE:
)


[JS, A JUVENILE]
)
  AFFIDAVIT IN SUPPORT OF 

)
 MOTION TO RECUSE DISTRICT

)
    ATTORNEY’S OFFICE

[ATTORNEY], being duly sworn, deposes and says:

I.


That [ATTORNEY] represents [JUVENILE], hereinafter referred to as juvenile, having been appointed by the courts of [COUNTY].

II.


That on or about [date] at [time], a petition was issued by the District Court of ______ County for attempted rape of [VICTIM], against the juvenile. [OFFICER’S NAME] was listed as the petitioner.

III.


That on or about [date] at [time], a petition was issued by the District Court of [COUNTY]for solicitation of crimes against nature against the juvenile. [OFFICER’S NAME] was listed as the petitioner.

IV.


That on or about [DATE] at [TIME], a petition was issued by the District Court of [COUNTY] County for solicitation of crimes against nature against the juvenile. [OFFICER’S NAME] was listed as the petitioner.

V.


That on or about [DATE] [NAME OF ATTORNEY], attorney for juvenile, served the District Attorney’s Office with a Request for Voluntary Discovery and Production.

VI.


That on or about [date] and thereafter, Assistant District Attorney [name] made available a videotaped interview of [victim] conducted by [NAME OF NURSE EXAMINER].

VII.


That [attorney], attorney for the juvenile has, as of this date, watched the videotaped interview of [victim] on two (2) separate occasions, once with [INVESTIGATOR’S NAME], an investigator of the Public Defender’s Office.

VIII.


That the accounts alleged by [VICTIM] in said videotaped interview differ significantly from the accounts given by [VICTIM] to [OFFICER’S NAME] and reported in [OFFICER’S NAME]’s police report.

IX.


That on or about [date], [NAME OF ADA] provided [DEFENSE ATTORNEY] with a written response to the previously filed Request for Discovery.

X.


That in said response to Request for Discovery, Assistant District Attorney [NAME OF ADA] disclosed an interview that she had with [victim] on or about the afternoon of [DATE]. In this interview, only Assistant District Attorney [NAME] and [VICTIM] were present.

XI.


That the statements made by [VICTIM] to Assistant District Attorney [NAME OF ADA]in said interview and provided to this attorney, differ significantly from the statements made by [victim] in the videotaped interview conducted by nurse examiner [name] and differ significantly from statements made by [VICTIM] to [OFFICER’S NAME] and reported in [OFFICER’S NAME]’s police report.

XII.


That the juvenile’s right to confront and cross examine witnesses against him, as guaranteed by the Sixth Amendment to the Constitution of the United States, the North Carolina Constitution, and the North Carolina General Statutes give him the right to subpoena and call witnesses to impeach the witnesses against him.

XIII.


That, as the only witness to a statement from the prosecuting witness [VICTIM] that differs significantly from previous statements of [VICTIM], Assistant District Attorney [name] is expected to be subpoenaed to testify on behalf of the juvenile at his adjudication hearing.

XIV.


That, due to her being a witness for the defense, Assistant District Attorney [NAME OF ADA] cannot continue to prosecute this case and should be ordered recused, as a conflict of interest has arisen.

XV.


That, due to the Assistant District Attorney that initially managed the case, interviewed witnesses and directed the prosecution at several key junctures in the case being called as a witness for the defense and thus being subject to prosecutorial cross-examination, the conflict is imputed to the entire District Attorney’s Office, who thus cannot prosecute the case and should be ordered recused.

XVI.


That this lawyer has read the foregoing petition and knows that the matters and things contained herein to be true of his own knowledge, save and except for those matters and things alleged upon information and belief, and as to those, he believes them to be true.
XVII.


That the source of information and the basis of belief are the investigation of [CASE NUMBER].








_____________________








[ATTORNEY]
Sworn and subscribed before me this the [   ] day of [   ], 
[  ].
Notary Public [NAME OF NOTARY]

My Commission Expires [EXPIRATION DATE]
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