STATE OF NORTH CAROLINA
   IN THE GENERAL COURT OF JUSTICE

[ ] COUNTY 


 
DISTRICT COURT DIVISION








FILE NO. [ ]

IN RE:



)






)  MOTION TO DISMISS FOR LACK OF 

[JUVENILE]


)  

STANDING


)



NOW COMES [JUVENILE], by and through his undersigned attorney, and hereby moves the court to dismiss the Motion for Review filed against the juvenile on [DATE AND TIME] due to the movant’s lack of standing to file the motion.  This motion is requested on the following grounds:


Under N.C. Gen. Stat. § 7B-2510(d):

On motion of the juvenile court counselor or the juvenile, or on the court’s own motion, the court may review the progress of any juvenile on probation at any time during the period of probation or at the end of probation.  The conditions or duration of probation may be modified only as provided in this Subchapter and only after notice and a hearing.



The Motion for Review clearly indicates that [ ], Assistant District Attorney, is the movant.   The statute clearly defines the parties who have standing to motion the Court for a review, including the juvenile court counselor, the juvenile and the court. The statute makes no allowance for the State of North Carolina through the District Attorney’s Office.


The State of North Carolina through the District Attorney’s Office may act as the complainant or petitioner in the filing of a petition alleging delinquency.  “As long as the intake counselor follows the statutory procedures before the signing of the petition, and the assistant district attorney does not encroach upon the important role of the intake counselor, the assistant district attorney may sign the petition as complainant.” In the Matter of Stowe, 118 N.C. App. 662, 665, 666; 456 S.E.2d 336 (1995).  


By filing a Motion for Review under N.C. Gen. Stat. § 7B-2510(d), the assistant district attorney is encroaching upon the important role of the juvenile court counselor, as the juvenile court counselor has specific duties and powers granted to him under N.C. Gen. Stat. § 143B-536.  Specifically, under N.C. Gen. Stat. § 143B-536(7) all juvenile court counselors shall have the duty to:


See that the juvenile complies with the conditions of 
probation or bring to the attention of the court any 
juvenile who violates the juvenile’s probation. 


If the court finds that a conflict exists between the statute that does not prevent the assistant district attorney from filing a petition alleging delinquency and the statute which designates who may file a motion for review, then “[t]he intent of the legislature controls statutory interpretation. State v. Perry, 305 N.C. 225, 287 S.E.2d 810 (1982).  According to the Court of Appeals of North Carolina in Taylor v. Robinson:




Interpretations that would create a conflict 


between two or more statutes are to be avoided, 


and "statutes should be reconciled with each 


other . . ." whenever possible. Hunt v. 



Reinsurance Facility, 302 N.C. 274, 288, 275 


S.E.2d 399, 405 (1981).  When a more generally 


applicable statute conflicts with a more 



specific, special statute, the "special statute 


is viewed as an exception to the provisions of 


the
general statute . . . ." Domestic Electric 


Service, 
Inc. v. City of Rocky Mount, 20 N.C. 


App. 347, 350, 201 S.E.2d 508, 510, aff'd 285 


N.C. 135, 203 S.E.2d 838 (1974). 



 

Meyer v. Walls, 122 N.C. App. 507, 512, 471 S.E.2d 
422, 426 (1996) aff'd in part, rev'd in part, 347 N.C. 
97, 489 S.E.2d 880 (1997). This principle has been 
more fully explained by the North Carolina Supreme 
Court: 


 


Where there is one statute dealing with a subject 

in general and comprehensive terms, and another 


dealing with a part of the same subject in a more 

minute and definite way, the two should be read 


together and harmonized, if possible, with a view 

to giving effect to a consistent legislative 


policy; but, to the extent of any necessary 



repugnancy between them, the special statute, or 


the one dealing with the common subject matter in 

a minute way, will prevail over the general 



statute, according to the authorities on the 


question, unless it appears that the legislature 


intended to make the general act controlling; and 

this is true a fortiori when the special act is 


later in point of time, although the rule is 


applicable without regard to the respective dates 

of passage."



 

McIntyre v. McIntyre, 341 N.C. 629, 631, 461 S.E.2d 
745, 747 (1995) (quoting Food Stores v. Board of 
Alcoholic Control, 268 N.C. 624, 628-629, 151 S.E.2d 
582, 586 (1966)); Banks v. County of Buncombe, 128 
N.C. App. 214, 494 S.E.2d 791, aff'd, 348 N.C. 687, 
500 S.E.2d 666 (1998); see also Stewart v. Bd. of 
Educ., 129 N.C. App. 108, 498 S.E.2d 382 (1998). 

Taylor v. Robinson, 131 N.C. App. 337, 338, 339, 508 S.E.2d 289 (1998).


As the State of North Carolina through the District Attorney’s Office has no standing to bring the Motion for Review, and as the filing of the Motion for Review by the assistant district attorney is encroaching upon the important role of the juvenile court counselor, the juvenile moves the court to dismiss the motion filed [DATE AND TIME]
Respectfully submitted, this the [DATE].

___________________


[ATTORNEY]

* * * * *

Certificate of Service

I hereby certify that I have provided a copy of the above and foregoing motion to the Office of the District Attorney for the [ ] Judicial District, [ADDRESS] by hand delivery, on this [DATE]. 

This the [DATE]. 







_____________________________







[ATTORNEY]
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