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STATE OF NORTH CAROLINA


IN THE GENERAL COURT OF JUSTICE


COUNTY OF ______________

                    SUPERIOR COURT DIVISION







       ___ CRS _______

*****************************************

STATE OF NORTH CAROLINA

)







)



v.



)







)

____________________________

)

******************************************

MOTION CHALLENGING THE CONSTITUTIONALITY 

OF LIFE WITHOUT PAROLE SENTENCES FOR JUVENILES AND 

THE CONSTITUTIONALITY OF N.C. GEN. STAT. § 15A-1340.19A, ET. SEQ.
*****************************************


NOW COMES __________________, the Defendant herein, and moves this Court to find that N.C. Gen. Stat. § 15A-1340.19A, et. seq. is unconstitutional and rule that the statutory scheme may not be applied to him/her. In support of this motion, Mr./Ms. ________ states:

STATEMENT OF THE PERTINENT FACTS
1. On ___________, a ____________ County grand jury indicted Mr./Ms. _________ for first-degree murder. 

2. Undersigned counsel was then appointed to represent Mr./Ms. _________ on __________.

3. The State tried the charges before a jury on ____________.  At the end of the trial, the jury found Mr./Ms. ___________ guilty of first-degree murder.

ARGUMENT

I. ThIS COURT MAY NOT IMPOSE A SENTENCE OF LIFE IN PRISON WITHOUT PAROLE because the sentence violates the prohibitions against cruel and unusual punishments.
This Court should not impose a sentence of life in prison without parole in this case because the sentence constitutes cruel and unusual punishment for a juvenile convicted of first-degree murder.  There is a growing consensus across the country that courts should not sentence juveniles to life in prison without parole.  Additionally, although the Supreme Court of the United States stated that a sentence of life in prison without parole should be reserved for the rare juvenile whose crime reflects “permanent incorrigibility,” Montgomery v. Louisiana, 577 U.S. ___, 193 L. Ed. 2d 599 (2016), it is impossible to predict whether Mr./Ms. _________ will be that rare juvenile.  Imposing a sentence of life in prison without parole would therefore violate the prohibitions against cruel and unusual punishment.

 Defendants in criminal cases are protected against cruel and unusual punishment under the Eighth and Fourteenth Amendments to the United States Constitution TA \l "Eighth and Fourteenth Amendments to the United States Constitution" \s "Eighth and Fourteenth Amendments to the United States Constitution" \c 7  and Article I, § 27 of the North Carolina Constitution TA \l "Article I, § 27 of the North Carolina Constitution" \s "Article I, § 27 of the North Carolina Constitution" \c 7 .  In recent years, the Supreme Court of the United States has struck down sentencing schemes under the Eighth Amendment because of differences between juveniles and adults.  In 2005, the Court held that it was unconstitutional to impose capital punishment for crimes that the defendant committed while under the age of 18.  Roper v. Simmons, 543 U.S. 551, 573, 161 L. Ed. 2d 1, 24 (2005) TA \l "Roper v. Simmons, 543 U.S. 551, 573, 161 L. Ed. 2d 1, 24 (2005)" \s "Roper v. Simmons, 543 U.S. 551, 573, 161 L. Ed. 2d 1, 24 (2005)" \c 1 .  The Court based its decision on three general differences between juveniles and adults: (1) juveniles have “[a] lack of maturity and an underdeveloped sense of responsibility,” (2) they “are more vulnerable or susceptible to negative influences and outside pressures,” and (3) their character “is not as well formed.”  Id. at 569-70, 161 L. Ed. 2d at ___ (citation omitted).  Five years later, the Court relied on these differences to prohibit sentences of life without parole for juveniles who commit non-homicide offenses.  Graham v. Florida, 560 U.S. 48, 68, 74, 176 L. Ed. 2d 825, 841, 845 (2010) TA \l "Graham v. Florida, 560 U.S. 48, 68, 74, 176 L. Ed. 2d 825, 841, 845 (2010)" \s "Graham v. Florida, 560 U.S. 48, 68, 74, 176 L. Ed. 2d 825, 841, 845 (2010)" \c 1 .  

In 2012, the Court again cited the differences between juveniles and adults as grounds to hold that mandatory sentences of life without parole for juvenile homicide offenders violated the Eighth Amendment ban on cruel and unusual punishments.  Miller v. Alabama, 567 U.S. ___, ___, 183 L. Ed. 2d 407, 424 (2012) TA \s "Miller v. Alabama, ___ U.S. ___, ___, 183 L. Ed. 2d 407, 424 (2012)" .  Then, in 2016, the Court held that Miller was retroactive.  Montgomery v. Louisiana, 577 U.S. ___, 193 L. Ed. 2d 599 (2016).  However, its holding in Montgomery also shed additional light on the requirements of Miller.  Specifically, the Court held that “[e]ven if a court considers a child’s age before sentencing him or her to a lifetime in prison, that sentence still violates the Eighth Amendment for a child whose crime reflects ‘unfortunate yet transient immaturity.’”  Id. at ___, 193 L. Ed. 2d at 619 (quoting Miller, 567 U.S. at ___, 183 L. Ed. 2d at 424) (emphasis added).

In light of the Supreme Court’s decisions on sentencing for juveniles convicted of first-degree murder, there are at least two grounds for finding that a sentence of life without parole violates the prohibitions against cruel and unusual punishment.  First, there is a growing consensus that such a sentence should not be imposed on a juvenile defendant.  After the opinion in Miller was issued, at least eight states abolished life without parole sentences for juvenile defendants by legislation. See S.B. 796, Jan. Sess. (Conn. 2015), amending Conn. Gen. Stat. § 54-125a; H.B. 2116, 27th Leg. Sess. (Haw. 2014), amending Haw. Rev. Stat. § 706-656; A.B. 267, 78th Reg. Sess. (Nev. 2015), amending Nev. Rev. Stat. Ann. § 176.025; Acts 2013, 83rd Leg., 2nd C.S., ch. 2 (S.B. 2), § 3, amending Tex. Penal Code § 12.31; H.B. 405, 61st Leg. (Utah 2016), amending Utah Code § 76-3-209; H. 62, 73rd Sess. (2015), enacting Vt. Stat. Ann. 13, § 7045; H.B. 4210, 81st Leg., 2d Sess. (W. Va. 2014), enacting W. Va. Code § 61-11-23; H.B. 23, 62 Leg. (Wyo. 2013), amending Wyo. Stat. § 6-2-101. Two additional states abolished sentences of life without parole for juvenile defendants by judicial opinion.  Diatchenko v. District Attorney, 1 N.E.3d 270, 284-85 (Mass. 2013); State v. Sweet, 879 N.W.2d 811, 838 (Iowa 2016).  Life without parole sentences for juvenile defendants should therefore be prohibited as cruel and unusual on the basis of an emerging consensus against such sentences.

Second, imposing a sentence of life in prison without parole for a juvenile defendant is simply unworkable.  In Montgomery, the Supreme Court explained that a sentence of life without parole should be reserved for a juvenile whose crime reflects “permanent incorrigibility.”  Montgomery, 577 U.S. at ___, 193 L. Ed. 2d at 620.  However, “because the brain of a juvenile is not fully developed, either structurally or functionally, by the age of eighteen, a judge cannot find with confidence that a particular offender, at that point in time, is irretrievably depraved.”  Diatchenko, 1 N.E.3d at 284-85.  Put another way, we should not ask judges “to predict future prospects for maturation and rehabilitation when highly trained professionals say such predictions are impossible.”  Sweet, 879 N.W.2d at 838.  Consequently, a sentence of life without parole for juvenile defendants should also be prohibited as cruel and unusual as judges cannot know which juvenile will turn out to be irreparably corrupt.

II. ThIS COURT MAY NOT APPLY N.C. GEN. STAT. § 15A-1340.19A, ET. SEQ. TO MR./MS. __________ BECAUSE THE STATUTory scheme CONTAINS A PRESUMPTION in favor of A SENTENCE OF LIFE IN PRISON WITHOUT PAROLE.
The statutory scheme under N.C. Gen. Stat. § 15A-1340.19A TA \s "N.C. Gen. Stat. § 15A-1340.19A" , et. seq., contains an unconstitutional presumption favoring sentences of life in prison without parole.  In Miller v. Alabama, 567 U.S. ___, ___, 183 L. Ed. 2d 407, 424 (2012) TA \s "Miller v. Alabama, ___ U.S. ___, ___, 183 L. Ed. 2d 407, 424 (2012)" , the United States Supreme Court ruled that mandatory sentences of life without parole for juvenile homicide offenders violate the Eighth Amendment ban on cruel and unusual punishments.  Similarly, the presumption favoring sentences of life without parole under N.C. Gen. Stat. § 15A-1340.19A TA \s "N.C. Gen. Stat. § 15A-1340.19A" , et. seq., also violates the prohibitions against cruel and unusual punishments.  Mr./Ms. __________ acknowledges that the North Carolina Court of Appeals held in State v. James, ___ N.C. App. ___, 786 S.E.2d 73 (2016), that the statutory scheme under N.C. Gen. Stat. § 15A-1340.19A, et. seq. contains a presumption favoring life without parole, but that the presumption is not unconstitutional.  Nevertheless, Mr./Ms. ___________ raises this issue to preserve it for further review.

As described above in Issue I, defendants in criminal cases are protected against cruel and unusual punishment under the Eighth and Fourteenth Amendments to the United States Constitution TA \l "Eighth and Fourteenth Amendments to the United States Constitution" \s "Eighth and Fourteenth Amendments to the United States Constitution" \c 7  and Article I, § 27 of the North Carolina Constitution TA \l "Article I, § 27 of the North Carolina Constitution" \s "Article I, § 27 of the North Carolina Constitution" \c 7 .  Further, in Miller v. Alabama, 567 U.S. ___, ___, 183 L. Ed. 2d 407, 424 (2012), the Supreme Court held that mandatory sentences of life without parole violated the Eighth Amendment ban on cruel and unusual punishments TA \s "Miller v. Alabama, ___ U.S. ___, ___, 183 L. Ed. 2d 407, 424 (2012)" .  The Court then held in Montgomery v. Louisiana, 577 U.S. ___, ___193 L. Ed. 2d 599, 620 (2016), that a discretionary sentence of life in prison without parole “still violates the Eighth Amendment for a child whose crime reflects ‘unfortunate yet transient immaturity.’”  Id. at ___, 193 L. Ed. 2d at 619 (quoting Miller, 567 U.S. at ___, 183 L. Ed. 2d at 424) (emphasis added).

In People v. Gutierrez, 58 Cal. 4th 1354, 1379, 324 P.3d 245, 262 (2014) TA \l "People v. Gutierrez, 58 Cal. 4th 1354, 1379, 324 P.3d 245, 262 (2014)" \s "People v. Gutierrez, 58 Cal. 4th 1354, 1379, 324 P.3d 245, 262 (2014)" \c 1 , two 17-year olds were convicted of murder and sentenced to life in prison without parole.  The California Court of Appeal granted the defendants new sentencing hearings in part because the statute that applied to the defendants’ cases had been interpreted to include a presumption in favor of life in prison without parole.  Specifically, the statute provided that the penalty for a juvenile between 16 and 18 years old convicted of first-degree murder “shall be confinement in the state prison for life without the possibility of parole or, at the discretion of the court, 25 years to life.”  Cal. Penal Code § 190.5(b) TA \l "Cal. Penal Code § 190.5(b)" \s "Cal. Penal Code § 190.5(b)" \c 2 .  When the Supreme Court of California considered the cases, it also remanded them for re-sentencing.  Gutierrez, 58 Cal. 4th at 1390, 324 P.3d at 269.  Although the Court overruled prior decisions interpreting Cal. Penal Code § 190.5(b) and held that Cal. Penal Code § 190.5(b) contained “no presumption in favor of life without parole,” it went on to observe that if the statute had a presumption in favor of life without parole, it would have been in “serious tension” with Miller.  Id. at 1379, 324 P.3d at 262.

Unlike Cal. Penal Code § 190.5(b), N.C. Gen. Stat. § 15A-1340.19A TA \s "N.C. Gen. Stat. § 15A-1340.19A" , et. seq., includes a presumption favoring sentences of life in prison without parole.  First, N.C. Gen. Stat. § 15A-1340.19C(a) TA \l "N.C. Gen. Stat. § 15A-1340.19C(a)" \s "N.C. Gen. Stat. § 15A-1340.19C(a)" \c 2  states that the trial court must consider mitigating factors to determine whether the defendant “should be sentenced to life imprisonment with parole instead of life imprisonment without parole.”  (emphasis added).  “‘[I]nstead of’ is defined as meaning ‘as a substitute for or alternative to.’”  Duer v. Hoover & Bracken Energies, Inc., 753 P.2d 395, 398 (Okla. Ct. App. 1986) TA \l "Duer v. Hoover & Bracken Energies, Inc., 753 P.2d 395, 398 (Okla. Ct. App. 1986)" \s "Duer v. Hoover & Bracken Energies, Inc., 753 P.2d 395, 398 (Okla. Ct. App. 1986)" \c 1 ; see also The American Heritage Dictionary of the English Language 909 (5th ed. 2011) TA \l "American Heritage Dictionary of the English Language 909 (5th ed. 2011)" \s "American Heritage Dictionary of the English Language 909 (5th ed. 2011)" \c 3  (defining “instead” in part as “[i]n the place of something previously mentioned….”).

Second, N.C. Gen. Stat. § 15A-1340.19B TA \l "N.C. Gen. Stat. § 15A-1340.19B" \s "N.C. Gen. Stat. § 15A-1340.19B" \c 2  provides factors that can only reduce the sentence that the court imposes.  Specifically, N.C. Gen. Stat. § 15A-1340.19B(c) TA \l "N.C. Gen. Stat. § 15A-1340.19B(c)" \s "N.C. Gen. Stat. § 15A-1340.19B(c)" \c 2  states that the defendant “may submit mitigating factors to the court” during the sentencing hearing.  Subsection (c) then lists eight mitigating factors, plus a catchall factor that the defendant can present to the court.  It is well-settled that mitigating factors are used by defendants to show that the case “warrant[s] a less severe sentence.”  State v. Norris, 360 N.C. 507, 512, 630 S.E.2d 915, 918 (2006) TA \l "State v. Norris, 360 N.C. 507, 512, 630 S.E.2d 915, 918 (2006)" \s "State v. Norris, 360 N.C. 507, 512, 630 S.E.2d 915, 918 (2006)" \c 1 .  By including only mitigating factors in N.C. Gen. Stat. § 15A-1340.19A TA \s "N.C. Gen. Stat. § 15A-1340.19A" , et. seq., the General Assembly clearly contemplated that the only decision at sentencing would be whether to impose the lower sentence of life in prison with parole -- not whether the sentence should be increased.  That is, by failing to provide for aggravating factors, the General Assembly intended for the more severe sentence of life without parole to be the default sentence under the statutory scheme.

Third, although N.C. Gen. Stat. § 15A-1340.19C TA \l "N.C. Gen. Stat. § 15A-1340.19C" \s "N.C. Gen. Stat. § 15A-1340.19C" \c 2  states that it is possible for a trial court to impose a sentence of life in prison with parole, it does not provide courts with sufficient guidance to reach such a decision.  For example, a court can impose a mitigated sentence under the Structured Sentencing Act if it finds that any mitigating factors in the case are “sufficient to outweigh” any aggravating factors in the case.  N.C. Gen. Stat. § 15A-1340.16(b) TA \l "N.C. Gen. Stat. § 15A-1340.16(b)" \s "N.C. Gen. Stat. § 15A-1340.16(b)" \c 2 .  Similarly, a jury can only recommend the death penalty in a capital case when the mitigating factors in the case are “insufficient to outweigh” any aggravating factors in the case.  N.C. Gen. Stat. § 15A-2000(c) TA \l "N.C. Gen. Stat. § 15A-2000(c)" \s "N.C. Gen. Stat. § 15A-2000(c)" \c 2 .  By contrast, N.C. Gen. Stat. § 15A-1340.19C(a) TA \s "N.C. Gen. Stat. § 15A-1340.19C(a)"  simply states that a court “shall consider any mitigating factors in determining whether, based upon all the circumstances of the offense and the particular circumstances of the defendant, the defendant should be sentenced to life imprisonment with parole instead of life imprisonment without parole.”  Critically, the statute does not explain how a court can use any of the mitigating factors described in N.C. Gen. Stat. § 15A-1340.19B TA \s "N.C. Gen. Stat. § 15A-1340.19B"  to impose a sentence of life in prison with parole.

Even assuming arguendo that N.C. Gen Stat. § 15A-1340.19A, et. seq., did not contain an unconstitutional presumption in favor of life without parole, the statutory scheme would still be unconstitutional because a neutral regime does not comport with Miller.  “[T]he presumption for any sentencing judge is that the judge should sentence juveniles to life in prison with the possibility of parole for murder unless the other factors require a different sentence.”  State v. Seats, 865 N.W.2d 545, 555 (Iowa 2015).  Put another way, the mitigating factors of youth described in Miller “establish, in effect, a presumption against imposing a life sentence without parole on a juvenile offender that must be overcome by evidence of unusual circumstances.  State v. Riley, 110 A.3d 1205, 1214 (Conn. 2015).  Consequently, even without a presumption favoring life without parole, the statutory scheme could not stand.
When a defendant is sentenced under a statute that violates the prohibitions against cruel and unusual punishment, the statute cannot stand.  Lockett v. Ohio, 438 U.S. 586, 608, 57 L. Ed. 2d 973, 992 (1978) TA \l "Lockett v. Ohio, 438 U.S. 586, 608, 57 L. Ed. 2d 973, 992 (1978)" \s "Lockett v. Ohio, 438 U.S. 586, 608, 57 L. Ed. 2d 973, 992 (1978)" \c 1 .  As described above, N.C. Gen. Stat. § 15A-1340.19A TA \l "N.C. Gen. Stat. § 15A-1349.19A" \s "N.C. Gen. Stat. § 15A-1349.19A" \c 2 , et. seq., contains a presumption in favor of life in prison without parole.  Such a presumption violates the prohibitions against cruel and unusual punishments and is unconstitutional.  Cf. Miller, 567 U.S. at ___, 183 L. Ed. 2d at 424 TA \l "Miller, ___ U.S. at ___, 183 L. Ed. 2d at 424" \s "Miller, ___ U.S. at ___, 183 L. Ed. 2d at 424" \c 1 ; Graham v. Florida, 560 U.S. at 68, 74, 176 L. Ed. 2d at 841, 845 TA \l "Graham v. Florida, 560 U.S. at 68, 74, 176 L. Ed. 2d at 841, 845" \s "Graham v. Florida, 560 U.S. at 68, 74, 176 L. Ed. 2d at 841, 845" \c 1 ; Roper, 543 U.S. at 573, 161 L. Ed. 2d at 24 TA \l "Roper, 543 U.S. at 573, 161 L. Ed. 2d at 24" \s "Roper, 543 U.S. at 573, 161 L. Ed. 2d at 24" \c 1 .  Thus, Mr./Ms. _________ raises this issue to preserve it for further review TA \s "N.C. Gen. Stat. § 15A-1340.17 (2011)" .
III. THis COURT MAY NOT APPLY N.C. GEN. STAT. § 15A-1340.19A, ET. SEQ. TO MR./MS. __________ BECAUSE THE STATUTory scheme FAILs TO PROVIDE ANY MEANINGFUL GUIDANCE ON HOW TO choose AN APPROPRIATE SENTENCE.

“Discretion without a criterion for its exercise is authorization of arbitrariness.”  Brown v. Allen, 344 U.S. 443, 496, 97 L. Ed. 469, 509 (1953). TA \l "Brown v. Allen, 344 U.S. 443, 496, 97 L. Ed. 469, 509 (1953)." \s "Brown v. Allen, 344 U.S. 443, 496, 97 L. Ed. 469, 509 (1953)." \c 1   Here, N.C. Gen. Stat. § 15A-1340.19A TA \s "N.C. Gen. Stat. § 15A-1340.19A" , et. seq., fails to provide sufficient guidance on how to decide between a sentence of life in prison without parole and life in prison with parole.  Mr./Ms. __________ acknowledges that the North Carolina Court of Appeals held in State v. James, ___ N.C. App. ___, 786 S.E.2d 73 (2016), that the statutory scheme under N.C. Gen. Stat. § 15A-1340.19A, et. seq. is not unconstitutionally vague.  Nevertheless, Mr./Ms. ___________ raises this issue to preserve it for further review.

Defendants in criminal cases are entitled to due process of law under the Fourteenth Amendment to the United States Constitution TA \l "Fourteenth Amendment to the United States Constitution" \s "Fourteenth Amendment to the United States Constitution" \c 7  and Article. I, § 19 of the North Carolina Constitution TA \l "Article. I, § 19 of the North Carolina Constitution" \s "Article. I, § 19 of the North Carolina Constitution" \c 7 .  State v. Patton, 260 N.C. 359, 366 132 S.E.2d 891, 895 (1963) TA \l "State v. Patton, 260 N.C. 359, 366 132 S.E.2d 891, 895 (1963)" \s "State v. Patton, 260 N.C. 359, 366 132 S.E.2d 891, 895 (1963)" \c 1 .  In general, due process guarantees “fundamental fairness” in court proceedings.  Ake v. Oklahoma, 470 U.S. 68, 75, 84 L. Ed. 2d 53, 61 (1985) TA \l "Ake v. Oklahoma, 470 U.S. 68, 75, 84 L. Ed. 2d 53, 61 (1985)" \s "Ake v. Oklahoma, 470 U.S. 68, 75, 84 L. Ed. 2d 53, 61 (1985)" \c 1 .  In addition, an “essential element” of due process is that statutes contain “sufficiently definite criteria to govern a court’s exercise of discretion.”  State v. Green, 348 N.C. 588, 595, 502 S.E.2d 819, 823 (1998) TA \l "State v. Green, 348 N.C. 588, 595, 502 S.E.2d 819, 823 (1998)" \s "State v. Green, 348 N.C. 588, 595, 502 S.E.2d 819, 823 (1998)" \c 1 .

A statute violates a defendant’s right to due process when it is vague and fails to provide sufficient guidance on its application.  City of Chicago v. Morales, 527 U.S. 41, 60, 144 L. Ed. 2d 67, 82 (1999) TA \l "City of Chicago v. Morales, 527 U.S. 41, 60, 144 L. Ed. 2d 67, 82 (1999)" \s "City of Chicago v. Morales, 527 U.S. 41, 60, 144 L. Ed. 2d 67, 82 (1999)" \c 1 .  A statute is unconstitutionally vague if fails to give “sufficiently clear guidelines and definitions for judges…to interpret and administer it uniformly.”  State v. Locklear, 84 N.C. App. 637, 643, 353 S.E.2d 666 (1987) TA \l "State v. Locklear, 84 N.C. App. 637, 643, 353 S.E.2d 666 (1987)" \s "State v. Locklear, 84 N.C. App. 637, 643, 353 S.E.2d 666 (1987)" \c 1 ; see also Giaccio v. Pennsylvania, 382 U.S. 399, 402-03, 15 L. Ed. 2d 447, 450 (1966) TA \l "Giaccio v. Pennsylvania, 382 U.S. 399, 402-03, 15 L. Ed. 2d 447, 450 (1966)" \s "Giaccio v. Pennsylvania, 382 U.S. 399, 402-03, 15 L. Ed. 2d 447, 450 (1966)" \c 1 ; 1 Wayne R. LaFave, Substantive Criminal Law § 2.3(c) at 150-51 (2d ed. 2003) TA \l "1 Wayne R. LaFave, Substantive Criminal Law § 2.3(c) at 150-51 (2d ed. 2003)" \s "1 Wayne R. LaFave, Substantive Criminal Law § 2.3(c) at 150-51 (2d ed. 2003)" \c 3 .

In this case, the statutory scheme under N.C. Gen. Stat. § 15A-1340.19A, et. seq., violates due process because it is vague and lacks sufficient guidance on how to decide on a sentence for a juvenile convicted of first-degree murder.  When the General Assembly enacted N.C. Gen. Stat. § 15A-1340.19A TA \s "N.C. Gen. Stat. § 15A-1340.19A" , et. seq., there were at least two models that it could have followed to create a new statutory scheme for juveniles convicted of first-degree murder: (1) the Structured Sentencing Act and (2) the sentencing statute for capital cases.  Both statutory schemes include separate factors for aggravated or mitigated sentences, a burden of proof for factors that warrant an aggravated sentence, and instructions on how and when to impose aggravated sentences.  N.C. Gen. Stat. §§ 15A-1340.16 and 15A-2000 TA \l "N.C. Gen. Stat. §§ 15A-1340.16 and 15A-2000" \s "N.C. Gen. Stat. §§ 15A-1340.16 and 15A-2000" \c 2 .  Both statutory schemes have also withstood constitutional challenges.  State v. Rook, 304 N.C. 201, 224, 283 S.E.2d 732, 747 (1981) TA \l "State v. Rook, 304 N.C. 201, 224, 283 S.E.2d 732, 747 (1981)" \s "State v. Rook, 304 N.C. 201, 224, 283 S.E.2d 732, 747 (1981)" \c 1 ; State v. Streeter, 146 N.C. App. 594, 599, 553 S.E.2d 240, 243 (2001) TA \l "State v. Streeter, 146 N.C. App. 594, 599, 553 S.E.2d 240, 243 (2001)" \s "State v. Streeter, 146 N.C. App. 594, 599, 553 S.E.2d 240, 243 (2001)" \c 1 .

By contrast, N.C. Gen. Stat. § 15A-1340.19A TA \s "N.C. Gen. Stat. § 15A-1340.19A" , et. seq., is unconstitutionally vague and in violation of due process because it does not contain similar guidance.  First, the statutory scheme does not require the State to prove any aggravating factors that might support the higher sentence of life in prison without parole.  Aggravating factors play a “constitutionally necessary function” of narrowing the class of individuals eligible for the death penalty, Zant v. Stephens, 462 U.S. 862, 878, 77 L. Ed. 2d 235, 250-51 (1983) TA \l "Zant v. Stephens, 462 U.S. 862, 878, 77 L. Ed. 2d 235, 250-51 (1983)" \s "Zant v. Stephens, 462 U.S. 862, 878, 77 L. Ed. 2d 235, 250-51 (1983)" \c 1 , and guiding the trial court in choosing a sentence for the defendant.  Poland v. Arizona, 476 U.S. 147, 156, 90 L. Ed. 2d 123, 132 (1986) TA \l "Poland v. Arizona, 476 U.S. 147, 156, 90 L. Ed. 2d 123, 132 (1986)" \s "Poland v. Arizona, 476 U.S. 147, 156, 90 L. Ed. 2d 123, 132 (1986)" \c 1 .  For juveniles, a sentence of life in prison without parole is “akin to the death penalty.”  Miller v. Alabama, 567 U.S. ___, ___, 183 L. Ed. 2d 407, 421 (2012) TA \l "Miller v. Alabama, ___ U.S. ___, ___, 183 L. Ed. 2d 407, 421 (2012)" \s "Miller v. Alabama, ___ U.S. ___, ___, 183 L. Ed. 2d 407, 421 (2012)" \c 1 .  Under Miller, a court cannot impose such a sentence without following a careful process.  Id. at ___, 183 L. Ed. 2d at 426.  In this case, N.C. Gen. Stat. § 15A-1340.19A TA \s "N.C. Gen. Stat. § 15A-1340.19A" , et. seq., fails to provide a process by which a court can justify a sentence of life in prison without parole.

Second, the statutory scheme does not require that any aggravating factor be proven beyond a reasonable doubt.  “[I]n most instances, aggravating factors increasing a defendant’s sentence must be submitted to a jury and proved beyond a reasonable doubt.”  State v. Everette, 361 N.C. 646, 650, 652 S.E.2d 241, 244 (2007).  A statutory scheme that omits such a requirement violates the defendant’s Sixth Amendment right to a jury trial as incorporated against the states by the Fourteenth Amendment.  Blakely v. Washington, 542 U.S. 296, 305, 159 L. Ed. 2d 403, 415 (2004).  According to N.C. Gen. Stat. § 15A-1340.19A, et. seq., there is no provision requiring the submission of any factors to the jury that the court might ultimately rely on to impose a sentence of life in prison without parole.  Consequently, if a court were to use any of the factors under N.C. Gen. Stat. § 15A-1340.19B to justify a sentence of life in prison without parole, it would violate the defendant’s constitutional right to a jury trial.

Third, the statutory scheme does not provide any guidance on how the trial court should weigh the mitigating factors and decide on a sentence.  Under the Structured Sentencing Act, the trial court can impose an aggravated sentence if “aggravating factors are present and the court determines they are sufficient to outweigh any mitigating factors that are present….”  N.C. Gen. Stat. § 15A-1340.16(b) TA \s "N.C. Gen. Stat. § 15A-1340.16(b)" .  Similarly, under N.C. Gen. Stat. § 15A-2000(c) TA \s "N.C. Gen. Stat. § 15A-2000(c)" , the jury can recommend a death sentence if the aggravating factors are “sufficiently substantial to call for the imposition of the death penalty” and the mitigating factors are insufficient to outweigh the aggravating factors.  Under both statutes, the General Assembly provided a process by which to weigh competing factors and arrive at a sentence.

The language found in N.C. Gen. Stat. § 15A-1340.19C(a) TA \s "N.C. Gen. Stat. § 15A-1340.19C(a)" , by comparison, does not contain similar instructions.  Instead, the statute simply says that the court must consider any mitigating factors “in determining whether, based upon all the circumstances of the offense and the particular circumstances of the defendant, the defendant should be sentenced to life imprisonment with parole instead of life imprisonment without parole.”  N.C. Gen. Stat. § 15A-1340.19C(a) TA \s "N.C. Gen. Stat. § 15A-1340.19C(a)" .  Importantly, the statute does not say how a court should use mitigating factors to decide on a sentence.  Indeed, it is possible that one judge could find only one mitigating factor and impose a sentence of life in prison with parole while another judge could find all of the mitigating factors defined under N.C. Gen. Stat. § 15A-1340.19B TA \s "N.C. Gen. Stat. § 15A-1340.19B"  and impose a sentence of life in prison without parole.  Ultimately, the statute is invalid because it does not provide sufficient guidance on the method by which a court can evaluate the mitigating factors and fashion an appropriate sentence.  

Although statutes are generally presumed to be constitutional, State v. Sanders, 37 N.C. App. 53, 54, 245 S.E.2d 397, 398 (1978) TA \l "State v. Sanders, 37 N.C. App. 53, 54, 245 S.E.2d 397, 398 (1978)" \s "State v. Sanders, 37 N.C. App. 53, 54, 245 S.E.2d 397, 398 (1978)" \c 1 , such a presumption is not determinative in this case.  The statutory scheme under N.C. Gen. Stat. § 15A-1340.19A TA \s "N.C. Gen. Stat. § 15A-1340.19A" , et. seq., does not provide sufficient guidance on how to craft a proper sentence for juveniles convicted of first-degree murder.  Without sufficient guidance, the statutory scheme simply results in the “arbitrary and capricious” imposition of the highest possible sentence for juveniles.  Godfrey v. Georgia, 446 U.S. 420, 428, 64 L. Ed. 2d 398, 406 (1980) TA \l "Godfrey v. Georgia, 446 U.S. 420, 428, 64 L. Ed. 2d 398, 406 (1980)" \s "Godfrey v. Georgia, 446 U.S. 420, 428, 64 L. Ed. 2d 398, 406 (1980)" \c 1 .  The statutory scheme thus violates Mr./Ms. __________’s right to due process and is unconstitutional.  Therefore, Mr./Ms. ___________ raises this issue to preserve it for further review.
IV. THIS COURT MAY NOT APPLY N.C. GEN. STAT. § 15A-1340.19A, ET. SEQ. TO MR./MS. __________ BECAUSE THE STATUTory scheme WOULD VIOLATE THE PROHIBITIONS AGAINST EX POST FACTO LAWS AS THE HIGHEST CONSTITUTIONAL SENTENCE IN EFFECT ON THE OFFENSE DATE FOR THIS CASE WAS A term of years SENTENCE FOR THE CLASS B2 FELONY OF SECOND-DEGREE MURDER.
It is well-settled that any law that “inflicts a greater punishment” for a crime than when the crime was committed violates the constitutional prohibition on ex post facto laws.  Collins v. Youngblood, 497 U.S. 37, 42, 111 L. Ed. 2d 30, 38-39 (1990) TA \l "Collins v. Youngblood, 497 U.S. 37, 42, 111 L. Ed. 2d 30, 38-39 (1990)" \s "Collins v. Youngblood, 497 U.S. 37, 42, 111 L. Ed. 2d 30, 38-39 (1990)" \c 1  (quoting Calder v. Bull, 3 U.S. 386, 390, 1 L. Ed. 648, 650 (1798) TA \l "Calder v. Bull, 3 U.S. 386, 390, 1 L. Ed. 648, 650 (1798)" \s "Calder v. Bull, 3 U.S. 386, 390, 1 L. Ed. 648, 650 (1798)" \c 1 ).  Here, sentencing Mr./Ms. ___________ under N.C. Gen. Stat. § 15A-1340.19A, et. seq., would violate the prohibition against ex post facto laws because the statute that required a sentence of life without parole for juvenile defendants is no longer valid and the law that the General Assembly enacted to replace the prior statute was not in effect on the offense date for this case.  Mr./Ms. __________ acknowledges that the North Carolina Court of Appeals held in State v. James, ___ N.C. App. ___, 786 S.E.2d 73 (2016), that N.C. Gen. Stat. § 15A-1340.19A, et. seq., did not violate the prohibitions against ex post facto laws.  Nevertheless, Mr./Ms. ___________ raises this issue to preserve it for further review.
Criminal defendants are protected against ex post facto laws under N.C. Const. Art. I, § 16 and U.S. Const. Art. I, § 10 TA \l "N.C. Const. Art. I, § 16 and U.S. Const. Art. I, § 10" \s "N.C. Const. Art. I, § 16 and U.S. Const. Art. I, § 10" \c 7 .  An ex post facto law is one that “allows imposition of a different or greater punishment than was permitted when the crime was committed….”  State v. Vance, 328 N.C. 613, 620, 403 S.E.2d 495, 500 (1991) TA \l "State v. Vance, 328 N.C. 613, 620, 403 S.E.2d 495, 500 (1991)" \s "State v. Vance, 328 N.C. 613, 620, 403 S.E.2d 495, 500 (1991)" \c 1 .  There are “two critical elements must be present for a criminal or penal law to be ex post facto: it must be retrospective, that is, it must apply to events occurring before its enactment, and it must disadvantage the offender affected by it.”  Id. (quoting Weaver v. Graham, 450 U.S. 24, 29, 67 L. Ed. 2d 17, 23 (1981) TA \l "Weaver v. Graham, 450 U.S. 24, 29, 67 L. Ed. 2d 17, 23 (1981)" \s "Weaver v. Graham, 450 U.S. 24, 29, 67 L. Ed. 2d 17, 23 (1981)" \c 1 ).

Both elements are met in this case.  First, N.C. Gen. Stat. § 15A-1340.19A TA \s "N.C. Gen. Stat. § 15A-1340.19A" , et. seq., is a retrospective law as applied to Mr./Ms. ____________.  N.C. Gen. Stat. § 15A-1340.19A TA \s "N.C. Gen. Stat. § 15A-1340.19A" , et. seq., was enacted on July 12, 2012 as part of “An Act to Amend the State Sentencing Laws to Comply with the United States Supreme Court Decision in Miller v. Alabama.”  Session Law 2012-148 TA \l "Session Law 2012-148" \s "Session Law 2012-148" \c 3 .  Although the Act applies prospectively, it also applies to offenses that occurred before its enactment.  According to Section 3 of the session law, the Act is applicable to “any sentencing hearings held on or after” July 12, 2012.  Id.; (A p 4).  In this case, the Act applies to Mr./Ms. ______________ because his sentencing hearing will occur after July 12, 2012. However, the offense date for this case is ______________, which pre-dates the Act by __________ months/years.  (R pp 6-7, 2T p 342)  Thus, N.C. Gen. Stat. § 15A-1340.19A TA \s "N.C. Gen. Stat. § 15A-1340.19A" , et. seq., is a retrospective law as applied to Mr./Ms. __________.

Second, N.C. Gen. Stat. § 15A-1340.19A TA \s "N.C. Gen. Stat. § 15A-1340.19A" , et. seq., will disadvantage Mr./Ms. _________.  When Mr./Ms. ___________ committed the offense on _____________, North Carolina did not have a constitutional penalty for juvenile offenders convicted of first-degree murder.  According to N.C. Gen. Stat. § 14-17 [year] TA \l "N.C. Gen. Stat. § 14-17 (2011)" \s "N.C. Gen. Stat. § 14-17 (2011)" \c 2 , any person under 18 years of age who committed first-degree murder was required to be sentenced to prison for life without parole.  On June 25, 2012, the United States Supreme Court held that mandatory sentences of life in prison without parole for juveniles are unconstitutional.  Miller v. Alabama, 567 U.S. ___, 183 L. Ed. 2d 407 (2012) TA \l "Miller v. Alabama, ___ U.S. ___, ___, 183 L. Ed. 2d 407, 424 (2012)" \s "Miller v. Alabama, ___ U.S. ___, ___, 183 L. Ed. 2d 407, 424 (2012)" \c 1 .  At the time, however, there were no other alternative sentences for juvenile offenders convicted of first-degree murder.  Neither N.C. Gen. Stat. § 14-17 nor the Structured Sentencing Act provided courts with the authority to impose a sentence of less than life in prison without parole for first-degree murder.  Life in prison with parole was simply not an option for first-degree murder at the time of Mr./Ms. _________’s offense.  Rather, the only constitutional sentence that Mr./Ms. ___________ can receive on the date of the commission of the offense is a sentence for the Class B2 felony of second-degree murder.  N.C. Gen. Stat. § 14-17 [year] TA \s "N.C. Gen. Stat. § 14-17 (2011)" .  At the time of the offense, the lowest minimum sentence for a Class B2 felony was 94 months while the highest minimum sentence was 393 months. N.C. Gen. Stat. § 15A-1340.17 [year] TA \l "N.C. Gen. Stat. § 15A-1340.17 (2011)" \s "N.C. Gen. Stat. § 15A-1340.17 (2011)" \c 2 .  Thus, the new law will disadvantage Mr..Ms. ___________ because it provides for a sentence of life without parole, which was a harsher sentence than s/he could receive if s/he were sentenced based on the lawful provisions in effect in ______________.

In Roberts v. Louisiana, 428 U.S. 325, 327, 49 L. Ed. 2d 974, 978 (1976) TA \l "Roberts v. Louisiana, 428 U.S. 325, 327, 49 L. Ed. 2d 974, 978 (1976)" \s "Roberts v. Louisiana, 428 U.S. 325, 327, 49 L. Ed. 2d 974, 978 (1976)" \c 1 , the defendant was convicted of first-degree murder and given a mandatory death sentence.  The United States Supreme Court vacated the defendant’s death sentence in part because it was mandatory.  Id. at 336, 49 L. Ed. 2d at 983.  On remand, the Supreme Court of Louisiana held that the proper sentence for the defendant was “the most severe constitutional penalty established by the legislature for criminal homicide at the time the offense was committed.”  State v. Roberts, 340 So.2d 263, 263 (La.1976) TA \l "State v. Roberts, 340 So.2d 263, 263 (La.1976)" \s "State v. Roberts, 340 So.2d 263, 263 (La.1976)" \c 1 .  As the highest sentence for homicide other than a mandatory death sentence was life in prison without parole or 20 years of probation, the Court remanded the case to trial court for imposition of either sentence.  Id. 

In Miller’s companion case, the United States Supreme Court reversed and remanded Kuntrell Jackson’s mandatory sentence of life without parole. Miller, 567 U.S. at ___, 183 L. Ed. 2d at 430 TA \l "Miller, ___ U.S. at ___, 183 L. Ed. 2d at 430" \s "Miller, ___ U.S. at ___, 183 L. Ed. 2d at 430" \c 1 .  On remand, the Supreme Court of Arkansas observed that Mr. Jackson had originally been sentenced under Ark. Code Ann. § 5-10-101, which stated that capital murder was punishable by death or life imprisonment without parole.  Jackson v. Norris, 426 S.W.3d 906, 908 (2013) TA \l "Jackson v. Norris, 426 S.W.3d 906, 908 (2013)" \s "Jackson v. Norris, 426 S.W.3d 906, 908 (2013)" \c 1 .  The Court then noted that there were no provisions in the statute that provided for a lesser sentence for persons under the age of eighteen.  Id.  Nevertheless, the State argued that Mr. Jackson could be sentenced to life in prison with the possibility of parole.  Id. at 910.  The Supreme Court of Arkansas disagreed because imposition of that sentence would not comply with the remand order.  Id.  

In searching for an alternative sentence for Mr. Jackson, the Court severed portions of Ark. Code Ann. § 5-10-101 TA \l "Ark. Code Ann. § 5-10-101" \s "Ark. Code Ann. § 5-10-101" \c 2  that were unconstitutional in light of the Supreme Court’s decision.  Id. at 910.  The Court concluded that under the remaining portions of Ark. Code Ann. § 5-10-101, capital murder was a Class Y felony as applied to Mr. Jackson.  Id.  The Court then remanded the case for imposition of a sentence in the range for Class Y felonies, which included a range of “not less than ten years and not more than forty years, or life.”  Id. at 911 (quoting Ark. Code Ann. § 5-4-401(a)(1) TA \l "Ark. Code Ann. § 5-4-401(a)(1)" \s "Ark. Code Ann. § 5-4-401(a)(1)" \c 2  (Repl. 1997)).

Finally, in Commonwealth v. Brown, 466 Mass. 676, 1 N.E.3d 259 (2013) TA \l "Commonwealth v. Brown, 466 Mass. 676, 1 N.E.3d 259 (2013)" \s "Commonwealth v. Brown, 466 Mass. 676, 1 N.E.3d 259 (2013)" \c 1 , the defendant was convicted of first-degree murder.  The defendant was 17 years old on the offense date for the crime, but was tried approximately two months after the opinion in Miller was issued.  After the jury returned its verdict, the trial judge stayed the proceedings to determine how to sentence the defendant.  The judge then applied “principles of severability” to the statute that applied to the defendant’s case, excised the portions that were unconstitutional under Miller, and determined that a sentence of life in prison with parole after 15 years was the proper sentence.  Id. at 679, 1 N.E.3d at 262.  However, the judge stayed the proceedings again while the prosecution sought review of judge’s recommendation.  Id.

On appeal, the Supreme Judicial Court of Massachusetts agreed with the trial judge’s approach.  Id. at 680, 1 N.E.3d at 263.  However, the Court took pains to note that a sentence of life in prison with parole after 15 years was an “imperfect solution” that resulted in the “functional equivalent” of sentencing the defendant for second-degree murder instead of first-degree murder.  Id. at 682-83, 1 N.E.3d at 264-65.  As part of its analysis, the Court rejected ad hoc alternatives suggested by the State and the defendant.  Id. at 684, 1 N.E.2d at 265.  Ultimately, the Court declined to engage in “judicial law-making” and instead remanded the case for sentencing consistent with the trial judge’s determination.  Id. at 683, 1 N.E.3d at 264.
As in Roberts, Jackson, and Brown, applying N.C. Gen. Stat. § 15A-1340.19A, et. seq. to Mr./Ms. ________ would violate the prohibitions against ex post facto laws.  Thus, Mr./Ms. _________ raises this ex post facto issue to preserve it for further review TA \s "N.C. Gen. Stat. § 15A-1340.17 (2011)" .
CONCLUSION

For the foregoing reasons, Mr./Ms. _____________ respectfully requests that this Court find the sentence of life in prison without parole unconstitutional, decline to apply the statutory scheme under N.C. Gen. Stat. § 15A-1340.19A, et. seq. to this case, and impose a sentence based on the Class B2 felony of second-degree murder.

Respectfully submitted, this the __th day of _____________, 20__.
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