STATE OF NORTH CAROLINA

   IN THE GENERAL COURT OF JUSTICE

[   ] COUNTY




 DISTRICT COURT DIVISION

     

FILE NO. [   ]
STATE OF NORTH CAROLINA
)


)
        v.
)
     MOTION TO CONTINUE                             


)
  ADJUDICATORY HEARING and 

)
REQUEST FOR EXPEDITED HEARING
[JS, A JUVENILE]
) 
 

NOW COMES the Juvenile, by and through his attorney, and requests this Honorable Court to continue the adjudicatory hearing, currently scheduled for [DATE], to a date three weeks hence.  
The Juvenile requests an expedited hearing on this motion prior to [DATE].  Specifically, the Juvenile requests a hearing on [DATE], five business days after the filing of this motion, which is consistent with the notice requirements of Rule 9 of Juvenile Court Local Rules for District [ ]. 

In support of this motion, the Juvenile states the following:
1. On [DATE], a juvenile petition was filed against the Juvenile, alleging First-Degree Statutory Sexual Offense, in violation of N.C. Gen. Stat. § 14-27.4, for acts allegedly committed on [DATE].
2. A Motion for Discovery and Exculpatory Material was filed by the Juvenile on [DATE].  Among the items requested from the State were a witness list and all reports of physical examinations or tests made in connection with the case.

3. At this time, counsel has yet to receive a witness list or the medical records of the alleged victim’s physical examination with “rape kit” performed at UNC Hospital following the alleged offense.
  

4. Similarly, while a written transcript of the probable cause hearing held in this case was ordered by the Court on May 1, 2005, this, too, has not yet been received by counsel
; this is another piece of evidence that is crucial to ensure that the Juvenile receives effective assistance of counsel, for it is needed for potential impeachment of the testifying witnesses at trial.

5. In addition, as a result of extensive conversations with prior counsel and with the Juvenile and his parents, present counsel has serious concerns regarding the capacity of the Juvenile to form the necessary specific intent to commit the crime alleged.

6. Specifically, defense counsel has a good faith basis to question whether her client, 15 years old at the time of the alleged offense, had the capacity to form the specific intent necessary to commit First-Degree Statutory Sexual Offense.
7. For these reasons, defense counsel must have sufficient time to explore the Juvenile’s capacity to form the specific intent required for this crime.  Three additional weeks are requested.
8. The charges pending against the Juvenile are very serious.  They are ones that could have reverberations in his life for years to come.  If found delinquent of these charges, the Juvenile could be ordered to register as a sex offender, in accordance with Part 4 of Article 27A of Chapter 14 of the General Statutes.  For a 15 year old boy with no prior court involvement, a young adolescent, this could have a harrowing impact on both his development and socialization.  

9. Therefore, to promote the ends of justice, as per Rule 9 of the Juvenile Court Local Rules for District 35, we urge the Court to continue the adjudicatory hearing in this case for a period of three weeks.  This would allow counsel to explore the issue which is at the heart of this case – the Juvenile’s ability to form the specific intent required for the crime – and to prepare a defense on this basis.  This time would also allow counsel to receive and review critical discovery, as described in paragraphs 3 and 4.   

10. To deny such a continuance would deny the Juvenile his right to a defense and his right to effective assistance of counsel, as guaranteed by the Sixth Amendment to the U.S. Constitution and Article 1, sections 19 and 23, of the North Carolina Constitution.  It would also deny him his right to due process, as guaranteed by the Fifth and Fourteenth Amendments to the U.S. Constitution.  See State v. Barlowe, 157 N.C. App. 249 (2003). 
11. We respectfully request a hearing on this matter prior to June 14, 2005, and suggest the date of Friday, June 10, 2005, five business days hence.
Respectfully submitted this the [   ] day of [   ], [YEAR]. 







_____________________________








[ATTORNEY]







[ADDRESS]







[CITY, STATE, ZIP]







[TELEPHONE]
* * * * *

Certificate of Service

I hereby certify that a copy of the foregoing motion was served on the District Attorney for the [NUMBER], Judicial District by deposit of said copy with [NAME], Assistant District Attorney. 

This the [   ] day of [   ], [  ].







_____________________________








[ATTORNEY]
� On [DATE], the State represented that they will make every effort to get these items to counsel prior to [DATE]; however, as it is now a mere seven business days from the date of the hearing, it is likely that counsel will not have adequate time to review the medical records and to prepare effectively for trial. 


� On [DATE], counsel spoke with the court reporter assigned to produce the transcript of the probable cause hearing, [NAME].  She stated that she had not been told that the transcript was needed by any specific date.  Counsel informed her that it was needed by [DATE], the date of the adjudicatory hearing.  She said that she would do her best to prepare it by that date, but that it might not be possible.  


� In addition, as present counsel was not present for the probable cause hearing on [DATE] (the Juvenile was represented by prior counsel at that time), the transcript is the only means by which she can familiarize herself with the testimony from that hearing.
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