STATE OF NORTH CAROLINA           IN THE GENERAL COURT OF JUSTICE

[   ] COUNTY                


DISTRICT COURT DIVISION

                                 


FILE NO. [   ]
STATE OF NORTH CAROLINA 
)

                            
)

        v.                  
) MOTION AND MEMORANDUM IN SUPPORT

) OF FINDING JUVENILE NOT DELINQUENT

) OF INTENT TO MANUFACTURE, SELL 
[JS, A JUVENILE]
) OR DELIVER A CONTROLLED SUBSTANCE
NOW COMES the Juvenile, by and through his attorney, and presents to this Honorable Court the following:
I. Relief Requested

Juvenile requests that the court find him delinquent only of misdemeanor possession of a controlled substance under N.C. Gen. Stat. § 90-95, a lesser-included offense of possession with intent to manufacture, sell, or deliver.  Juvenile submits that the State’s evidence in this case is insufficient to raise an inference of intent to distribute and thus the State has not met its burden with respect to that element of the offense.

II. Statement of the Facts

On [DATE], Juvenile was stopped by police while riding his bicycle near the 1300 block of Army Avenue in downtown [   ].  Juvenile was stopped because he was suspected of soliciting for prostitution, and was searched incident to arrest.  During the search, police found a small knife, a pair of nail scissors wrapped with an Ace bandage, and a BB gun pistol. He was not charged with any offenses related to these three items.  The officers also found five “nickel bags” of marijuana on the Juvenile’s person.  The police did not observe the Juvenile doing anything that suggested sale or delivery of the marijuana, nor did they find any significant quantity of money or paraphernalia associated with drug sales during the search.  

III. Legal Authority & Argument

A. 
Introduction
A review of twenty-five North Carolina appellate decisions spanning more than thirty years reveals that, in cases regarding sufficiency of evidence for the charge of possession of a controlled substance with intent to sell or distribute, more than one factor supporting the inference that a defendant intended to distribute was present in almost every case where sufficient evidence was found.  The most commonly cited factors supporting an inference of intent to distribute are: large quantities of the controlled substance, significant amounts of cash on the defendant’s person, the presence of scales and other material used in the packaging of drugs for distribution, police observation of the defendant engaging in what appeared to be a transaction involving the controlled substance, and division of the controlled substance into many small packages. 

In the present case, only one of these factors (division of the substance into more than one package) is present.  Although this factor may raise some suspicion with respect to the Juvenile’s intent, North Carolina’s highest court has unequivocally stated that “[i]f the evidence is sufficient merely to raise a suspicion or conjecture as to any element of the offense, even if the suspicion is strong, [a] motion to dismiss should be allowed.”  State v. Thomas, 329 N.C. 423, 433 (1991).  Where a motion to dismiss should be allowed, there is clearly inadequate evidence for adjudication.

B. 
Legal Authority—Factors Supporting an Inference of Intent to Distribute
1. 
Quantity of the Controlled Substance


Perhaps the most common factor supporting the charge of intent to distribute is possession of a large quantity of the controlled substance. See e.g., State v. Baxter, 285 N.C. 735 (1974) (219 grams of marijuana); State v. Baldwin, 161 N.C. App. 382 (2003) (414 grams of marijuana); State v. Roseboro, 55 N.C. App. 205 (1981) (900 grams of marijuana); State v. Mitchell, 27 N.C. App. 313 (1975) (35 pounds of marijuana); State v. McDougald, 18 N.C. App. 407 (1973) (276 grams of marijuana).  Quantity alone however, doesn’t necessarily support a charge of intent to distribute.  In State v. Wiggins, 33 N.C. App. 291 (1977), the defendant was in possession of almost one-half pound of marijuana but the Court of Appeals held that this factor “alone, without some additional evidence, is not sufficient to raise an inference that the marijuana was for purposes of distribution.”  Id. at 294.  

In the present case no evidence of quantity has been presented, suggesting that police did not consider the quantity of the seized material to be significant.  The State has not submitted any testimony regarding the weight of the substance seized from the Juvenile, so no inference of intent to distribute can be drawn based on the small quantity of marijuana in his possession.

2. 
Significant Amount of Money Found on Defendant’s Person


A significant amount of money in defendant’s possession may also provide circumstantial evidence supporting the conclusion that defendant had an intent to sell the controlled substance.  See, e.g., State v. Davis, 160 N.C. App. 693 (2003) (more than $2,600); State v. Bowens, 140 N.C. App. 217 (2000) ($233); State v. Alston, 91 N.C. App. 707 (1988) ($10,638).  

In this case, the Juvenile had no more than two dollars on his person when he was stopped.  The incident report made no mention of finding or confiscating any currency, revealing that the arresting officers did not find the amount of money Juvenile was carrying to be significant. 

3. 
Possession of Other Material Used in Packaging Drugs for Distribution


In many cases, intent to distribute could be inferred partially because the defendant also possessed scales, bags, cutting tools, or other paraphernalia used in the packaging of drugs for sale or distribution.  See, e.g., State v. Williams, 307 N.C. 452, 457 (1983) (“10-15 tinfoil squares, a material frequently used to package heroin for sale”); Baxter, 285 N.C. at 736-37  (“twenty-eight small empty envelopes … and a roll of transparent cellophane tape of a type used in the marijuana trade to seal packages”); Bowens, 140 N.C. App. at 220 (“police scanner, an electronic scale, … individual baggies used for packaging marijuana, scissors, small scales used for cutting or weighing marijuana”); Roseboro, 55 N.C. App. at 210 (“two sets of scales, one beside a pouch of cocaine, and an abundance of Ziploc bags”); Mitchell, 27 N.C. App. at 314-15 (“an assortment of vials, packets, packages, bags … a box of chemicals, a razor,” etc.).  

In the present case, the Juvenile did not possess any scales, empty bags, packaging materials or other items used to package marijuana for sale.

4. 
Police Observation of Defendant Engaging in What Appeared to be a Transaction


The inference that a defendant had intent to sell or distribute a controlled substance may be supported by the testimony of a police officer who received information suggesting defendant’s intent or observed the defendant engaging in what appeared to be a drug transaction.  See, e.g., Williams, 307 N.C. 452 (search of defendant’s home was conducted based on information that heroin was sold from his residence); State v. Steele, 604 S.E.2d 367 (Table), 2004 WL 2340217 at **2 (N.C. App. 2004) (“[D]efendant was seen having a hand to hand transaction with two individuals at the gasoline station; defendant attempted to flee from [police].”); State v. McNeill, 600 S.E.2d 31, 33 (N.C. App. 2004) (Police were “investigating a complaint that drug sales were occurring in front of a residence,” and when the officer approached the residence “he noticed defendant … standing in front of [the residence].” When defendant saw the officer, he fled.); State v. Carr, 122 N.C. App. 369, 373 (1996) (“defendant was seen having discussions through the car window with known drug users, one of whom had a pipe for smoking crack cocaine in his possession”); State v. Fletcher, 92 N.C. App. 50, 58 (1988) (defendant, when asked by an undercover officer for “an ounce,” retrieved marijuana from his house and brought it to her).  

In the present case, the arresting officers neither received information nor observed the Juvenile behaving in any way that suggested an intent to sell or distribute.

5. Division of the Controlled Substance into Multiple Packages

In many cases, one of the factors supporting the intent element of this offense is the manner in which the seized substance was packaged.  When the substance is divided into many separate packages it may raise the suspicion that it is packaged for sale.  In cases where the appellate courts have found that there was adequate evidence of intent to distribute marijuana, defendants possessed more than fifteen separate bags or envelopes and one of the factors discussed above was also present.  See Baxter, 285 N.C. 735 (16 small envelopes containing a total of 219 grams of marijuana plus 28 empty envelopes and transparent tape); Bowens, 140 N.C. App. 217 (29 “dime bags” of marijuana plus $233 on defendant’s person, scales and packaging materials); State v. Williams, 71 N.C. App. 136 (1984) (17 “nickel or dime bags” totaling a quantity of almost one ounce); McDougald, 18 N.C. App. 407 (20 bags worth $20 each with a total quantity of 276 grams).  None of the appellate court decisions upholding sufficiency of evidence for intent to sell or distribute were based on the mere fact that a small quantity of controlled substance was divided into multiple packages.  

State’s evidence in this case does not compel the conclusion the Juvenile intended to sell the minimal number of bags in his possession—it is equally plausible that he had just purchased the five small bags for personal use.

C. 
Argument
1. Sufficiency of Evidence in This Case

Of the factors that have recurrently been found to support an inference that the defendant intended to distribute a controlled substance, this case presents only one—division of the substance into more than one package.  Precedent indicates that only one of the circumstantial factors suggesting intent, standing alone, is unlikely to constitute sufficient evidence unless that factor creates an overwhelming likelihood that the defendant had intent to distribute.  See, e.g., State v. Casey, 59 N.C. App. 99, 118 (1982) (“defendant possessed in excess of 25,000 individually wrapped dosage units of LSD”).  Furthermore, the number of packages of marijuana possessed by the Juvenile in this case is substantially less than even the lowest number of packages possessed by defendants in cases where the charge of possession with intent has been upheld.  

Finally, the State alleges that the Juvenile’s possession of several weapons supports an inference of intent to distribute.  Any discussion of the presence or absence of weapons is conspicuously absent from the case law on this offense.  This may be because an individual’s possession of a weapon, unlike the factors discussed above, has no direct connection to possession or distribution of a controlled substance.  Many people who have no involvement with drugs carry weapons for a variety of reasons, and others who do use or distribute drugs do not carry weapons.  In short, possession of a weapon is only connected to the distribution of a controlled substance by a series of unwarranted assumptions.  The Juvenile maintains that he carried weapons for his own protection when traveling alone by bicycle through an unsafe area of town.   Nothing in the State’s evidence discredits his explanation or demonstrates that the weapons were indicia of intent to distribute.

2. Comparison with State v. Turner


The State’s evidence in this case is similar to the evidence presented in State v. Turner, 607 S.E.2d 19 (N.C. App. 2005), where the Court of Appeals held that the trial court improperly submitted the charge of intent to distribute to the jury.  Here, the State relies primarily on Officer Butler’s assertion that the number of bags of marijuana in the Juvenile’s possession was more than one would typically have for personal use.  In Turner, the defendant was in possession of ten “rocks” of crack cocaine valued at between one hundred fifty and two hundred dollars. Id. at 21.  At trial, the arresting officer testified that, in his opinion, the number of rocks in defendant’s possession was more than one would have for personal use, stating: “Generally most people that would carry rock cocaine for their personal use may carry one or two rocks.”  Id. at 23.  The Court of Appeals noted that the State relied solely on the officer’s testimony and 

presented no evidence of statements by defendant relating to his intent, any sums of money found on defendant, of any drug transactions at that location or elsewhere, of any paraphernalia or equipment used in drug sales, of any drug packaging indicative of an intent to sell cocaine, or of any other behavior or circumstances associated with drug transactions.  Id. at 24.

The court went on to conclude that the charge of intent to distribute was improperly submitted to the jury.  In the present case, the State relies solely on the fact that the marijuana was in five bags and an officer’s opinion testimony on that fact.  The evidence presented is closely analogous to Turner, except that in Turner the officer’s opinion related to the quantity of the substance whereas here the officer’s opinion relates to the number of packages.  In this case, as in Turner, “testimony regarding the normal or general conduct of people, without more, raises only a suspicion” that the Juvenile had intent to distribute. Id. 

IV. Conclusion

The State has not met its burden of proof, in that ample room for reasonable doubt remains with respect to the Juvenile’s intent to distribute the controlled substance.  The evidence presented by the State presents at best a suspicion with respect to the Juvenile’s intent to distribute.   The North Carolina Supreme Court makes clear that even when there is a strong suspicion “as to any element of the offense” a motion to dismiss should be granted.  Thomas, 329 N.C. at 433.  If a motion to dismiss would be appropriate, there can be no doubt that the State has not met its burden to prove every element of the offense beyond a reasonable doubt.  Therefore, Juvenile respectfully requests that the court find him delinquent only of the lesser-included offense of possession of a Schedule VI controlled substance.
Respectfully submitted this the [   ] day of [   ], [   ].
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Certificate of Service

I hereby certify that a copy of the foregoing motion was served on the District Attorney for the [NUMBER], Judicial District by deposit of said copy with [NAME], Assistant District Attorney. 

This the [   ] day of [   ], [  ].
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