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 MOTION TO STRIKE CONDITIONS  
NAME
)
 OF PROBABTION
[JUVENILE]
)
 
NOW COMES, a juvenile, by and through the undersigned counsel, and requests this Honorable Court to strike and/or modify certain conditions of probation as recommended by the juvenile court counselor in the deposition report as conditions are in violation of In the Matter of Hartsock, 158 NC App. 287 (2003).
In support of this motion the Juvenile states the following: 
BACKGROUND

1.
That [ATTORNEY NAME] represents [JUVENILE] hereinafter referred to as juvenile, having been appointed by the courts of [County.]
2.
That the juvenile was petitioned on [DATE(s)] for offenses [DESCRIBE OFFENSES].

3.
That [RESOLUTION OF THE CHARGES].
4.
That in the conditions of probation recommended by the juvenile court counselor, the court counselor recommends [CONDITIONS].
ARGUMENT
5.
NCGS § 7B-2506 specifies the dispositional alternatives that may be imposed upon a delinquent juvenile.  Through case law, the North Carolina Court of Appeals has clarified how the trial court is to impose these dispositional alternatives.

6.
In Hartsock, the Court of Appeals stated that “the court, and the court alone, must determine which dispositional alternatives to utilize with each delinquent juvenile.” (Hartsock, 158 NC App. at 292). The judge is who is to determine whether any given condition enumerated in the statute is to be imposed upon the juvenile. This determination can not be left in the discretion of the juvenile court counselor or any agency or service provider.
7.
The judge can “order certain dispositional alternatives apply upon the happening of a condition.” (Hartsock, 158 NC App. 292). However, the occurrence of that “happening” can not be a matter left in the discretion of the juvenile court counselor or treatment team.

8.
The trial court can order a juvenile to cooperate with a placement while leaving the day-to-day specifics of that placement to be determined by the court counselor or mental health agency. In re M.A.B., 170 NC App. 192 (2005) and In the matter of V.A.L., 187 NC App. 302 (2007).  The important distinction is that the judge orders whether the juvenile is to be placed, leaving only the specifics of the programming at the placement to the discretion of others.
9.
The North Carolina Court of Appeals has extended Hartsock in S.R.S stating that Hartsock applies to “the underlying conditions of that term of probation, which are governed by [N.C.G.S.] section 7B-2510.” In the matter of S.R.S., 180 NC App. 151 (2006).  Therefore, it is up to the judge whether to impose any of the 14 conditions enumerated in 7B-2510(a).  
10.
According to S.R.S., the trial court can not order the juvenile to “cooperate with any counseling or assessment recommended by the court counselor,” as this impermissibly left in the discretion of the court counselor what type of counseling or assessment the juvenile was to receive. (S.R.S., 180 NC App at 160). The judge must “order the juvenile to participate in a specific type of counseling or receive particular types of assessments.” (S.R.S., 180 NC App. 160).
11.
That the condition [DESCRIBE CONDITION] recommended by the juvenile court counselor does not satisfy the requirements in Hartsock in that [ARGUMENT].
WHEREFORE, counsel respectfully requests the court to grant the motion as set forth above.

This the [   ] day of [   ], [   ].






______________________________






[Attorney]





[Address]
[City, State, Zip] 

[Telephone Number]
* * * * *

Certificate of Service

I hereby certify that a copy of the foregoing motion was served on the District Attorney for the [NUMBER], Judicial District by deposit of said copy with [NAME], Assistant District Attorney. 

This the [   ] day of [   ], [   ].
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