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)
MOTION FOR STAY OF DISPOSITION

[J.S., A JUVENILE] 

)







NOW COMES the juvenile by and through counsel, and moves this Court, pursuant to N.C. R. App. P. 8, to stay the dispositional order imposed in this case.  In support of this motion, J.S. shows the following:
PROCEDURAL HISTORY
1. On _________, the State filed a petition against J.S. alleging that he committed the offense of ______________.
2. On __________, J.S. appeared in _____________ County District Court for an adjudication hearing before the Honorable ________________.  At the conclusion of the hearing, Judge ____________ adjudicated J.S. delinquent.
3. On ____________, the case was heard for disposition before Judge ___________.  At the conclusion of hearing, Judge ____________ issued a dispositional order.  The order included multiple conditions, including 12 months of probation.

REASONS WHY THIS COURT SHOULD GRANT A STAY

This court should grant a stay in this case because J.S. will be deprived of the practical benefit of any relief granted on appeal if the dispositional order is not stayed.  Further, there are potentially meritorious issues for appeal that might warrant relief for J.S.

Rule 8 of the North Carolina Rules of Appellate Procedure governs stays pending appeal to the Court of Appeals.  The rule reads as follows:
(a) Stay in civil cases. When appeal is taken in a civil action from a judgment, order, or other determination of a trial court, stay of execution or enforcement thereof pending disposition of the appeal must ordinarily first be sought by the deposit of security with the clerk of the superior court in those cases for which provision is made by law for the entry of stays upon deposit of adequate security, or by application to the trial court for a stay order in all other cases. After a stay order or entry has been denied or vacated by a trial court, an appellant may apply to the appropriate appellate court for a temporary stay and a writ of supersedeas in accordance with Rule 23. In any appeal which is allowed by law to be taken from an agency to the appellate division, application for the temporary stay and writ of supersedeas may be made to the appellate court in the first instance. Application for the temporary stay and writ of supersedeas may similarly be made to the appellate court in the first instance when extraordinary circumstances make it impracticable to obtain a stay by deposit of security or by application to the trial court for a stay order.

(b) Stay in criminal cases. When a defendant has given notice of appeal, those portions of criminal sentences which impose fines or costs are automatically stayed pursuant to the provisions of N.C.G.S. § 15A-1451. Stays of imprisonment or of the execution of death sentences must be pursued under N.C.G.S. § 15A-536 or Rule 23.

(emphasis added)


If this were an adult criminal proceeding, the probationary sentence would be stayed automatically pursuant to N.C. R. App. P. 8(b) and N.C. Gen. Stat. § 15A-1451 (“When a defendant has given notice of appeal: . . . (4) Probation or special probation is stayed”).  Although juveniles enjoy many of the same rights afforded to adult criminal defendants, juvenile delinquency proceedings are not criminal prosecutions.  In re A.W., 209 N.C. App. 596, 602, 706 S.E.2d 305, 309 (2011).  Nevertheless, “[o]ur courts have consistently recognized that the State has a greater duty to protect the rights of a respondent in a juvenile proceeding than in a criminal prosecution.”  In re T.E.F., 359 N.C. 570, 575, 614 S.E.2d 296, 299 (2005).  

In addition, our courts have held that juvenile delinquency proceedings should be treated as civil cases. In re Bullabough, 89 N.C. App. 171, 179, 365 S.E.2d 642, 646 (1988).  Thus, under N.C. R. App. P. 8(a), it is proper for J.S. to first make application to the trial court for a stay before so moving in the North Carolina Court of Appeals.

In reviewing trial court rulings on stays, the Court of Appeals has focused on whether the moving party would be prejudiced by the failure to grant a stay.  Meares v. Town of Beaufort, 193 N.C. App. 49, 63-64, 667 S.E.2d 244, 254 (2008); Abbott v. Highlands, 52 N.C. App. 69, 277 S.E.2d 820 (1981).  Here, J.S. would be prejudiced by the failure of this court to grant a stay because he would be deprived of the practical benefit of his direct appeal.  For instance, the 12 months of probation he received as part of the dispositional order will almost certainly run before he is able to obtain any relief through the appellate process.  See State v. Corkum, 224 N.C. App. 129, 132, 735 S.E.2d 420, 422-23 (2012) (“[t]his nine-month duration is too short for an appeal to be decided”).  

In addition, there are potentially meritorious issues in this case that might warrant relief on appeal.  Specifically, the trial court did not support its dispositional order with findings of facts as required by N.C. Gen. Stat. § 7B-2512 TA \s "N.C. Gen. Stat. § 7B-2512" .  When a court enters a dispositional order, it must select “the most appropriate disposition” for the juvenile “that is designed to protect the public and to meet the needs and best interests of the juvenile.”  N.C. Gen. Stat. § 7B-2501 TA \l "§ 7B-2501" \c 2 (c).  In choosing the most appropriate disposition, the court must consider five factors.  Id.  The court must then enter a dispositional order, which “shall be in writing and shall contain appropriate findings of fact and conclusions of law.”  N.C. Gen. Stat. § 7B-2512(a) TA \s "N.C. Gen. Stat. § 7B-2512" .  The failure of the court to make findings of fact on the factors outlined in N.C. Gen. Stat. § 7B-2501(c) is reversible error.  In re V.M.,  TA \l "In In re V.M., ___ N.C. App. ___, ___, 712 S.E.2d 213, 215 (2011)" \s "In In re V.M., ___ N.C. App. ___, ___, 712 S.E.2d 213, 215 (2011)" \c 1 211 N.C. App. 389, 392, 712 S.E.2d 213, 215 (2011).
Here TA \s "In re V.M." , the dispositional order does not contain any findings of fact indicating that the judge considered the factors described under N.C. Gen. Stat. § 7B-2501.  Consequently, the dispositional order is subject to reversal based on the violation of N.C. Gen. Stat. § 7B-2512 TA \s "N.C. Gen. Stat. § 7B-2512" .


In light of the potential for relief on appeal, J.S. respectfully requests that this court issue an order staying the dispositional order so that he will have the opportunity to perfect his appeal and receive the practical benefit of any relief granted.  Should this court deem it appropriate, it could set conditions pending the outcome of the appeal.  See State v. Howell, 166 N.C. App. 751, 754, 603 S.E.2d 901, 903-04 (2004).
ATTACHMENTS

Attached to this motion are copies of the petition, adjudication order, and disposition order.

CONCLUSION

For the foregoing reasons, J.S. respectfully requests that this Court stay the dispositional order imposed in this case.
This the [   ] day of [   ], [    ].








_____________________________







[ATTORNEY]







[ADDRESS]







[CITY, STATE, ZIP]







[TELEPHONE]

Certificate of Service

I hereby certify that a copy of the foregoing Notice of Appeal was served on the District Attorney for the [NUMBER], Judicial District by deposit of said copy with [NAME], Assistant District Attorney. 

This the [   ] day of [   ], [   ].







_____________________________
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ORDER STAYING DISPOSITION
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THIS CAUSE coming on to be heard and being heard before the undersigned District Court Judge, IT IS HEREBY ORDERED that the application for a stay of sentence is:

___ Granted

       
Conditions pending appeal:

___ Denied


This the _________ day of __________________________, 2016.

__________________________________
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